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Introduction


Nationally and globally, a movement for the reform of laws pertaining to sex work is being led by sex trade workers and their collectives.  Advocates of reform purport that the criminalisation of sex work is ineffective in guaranteeing the human and labour rights of sex trade workers while simultaneously failing to effectively combat trafficking.  In India, activist organizing from sex trade worker collectives, such as DMSC, with the support of legal advocates, have formed a lobby group which asserts that radical legal change must occur in order to address both the marginalisation of sex trade workers and the exploitation of victims of trafficking.

In this paper, I examine the Immoral Trafficking Prevention Act (ITPA) as the legal framework for sex work and anti-trafficking in India.  Other nation states’ legal responses, including those within the ‘developing’ world, are evaluated as case studies of legal reform, of which lessons can be drawn for the Indian context.  I suggest that the New Zealand model of decriminalisation instituted through the Prostitution Reform Act, 2003, presents the most appropriate framework for India in that it has been successful in improving the health, safety and human rights of sex trade workers, while concurrently addressing trafficking.  Finally, I conclude by drawing from New Zealand’s decriminalisation model recommendations for future legal reform that are relevant for the Indian context.
The ITPA and the Indian context

The current laws regarding sex work in India have colonial roots, dating back to the Contagious Disease Act of 1868, which ghettoized sex trade workers in places like Sonagachi.  The Act aligned sex trade workers as vectors of disease and subjected them to police harassment as part of a larger process of the criminalisation of sex work within the colonial world.  The movement which led to the repealing of the Contagious Disease Act in 1889 positioned sex workers as victims within colonial and missionary discourses, wherein white women were situated as saviors ‘rescuing’ sex trade workers and trafficked women
 (Baksi 15-17).

Post Independence, India joined the global movement to abolish trafficking.  In 1956 in New York City, India signed the All India Suppression of Immoral Traffic Act (SITA), which stemmed from the nation signing the UN Declaration on the Suppression of Trafficking in 1950.  SITA was amended both in 1978 in which it was renamed the Prevention of Immoral Trafficking Act (PITA) as well as in 1986, in which it received its current title, the Immoral Trafficking Prevention Act (ITPA) (Baksi 18). 
As under SITA, sex work is not illegal per se but activities surrounding third party involvement such as soliciting (section 8), brothel keeping (section 3), living off the earnings of prostitution (section 4) and procuring (section 5) are illegal.  This essentially renders the practice of sex work legally impossible.  In addition, soliciting and practicing prostitution in a public place are also illegal (section 7).  Moreover, by including sex work and trafficking in the same law, the ITPA creates a legal context in which there is no distinction between consensual and non-consensual sex work, thus conflating all sex work as trafficking.  Specifically, the definition of a trafficked person as in a “position of vulnerability” (section 5) is highly ambiguous and could easily extend to the many sex trade workers who engage in sex work because of systemic gender and economic inequality (Bose; DMSC United We Fight; Thorat and Tandon).  

The laws under ITPA have direct impact on the lives of sex workers and their children.  The criminalisation of third party acts relating to sex work and the illegal status of street based sex work fail to address the root causes of why women enter into the sex trade.  Instead, the laws create a context in which the sex trade is driven underground and sex work continues in unsafe environments in which workers are more likely to experience violence and marginalisation.  It also inhibits HIV/AIDS prevention programs, as the assessment of clients and negotiation of safe sex becomes difficult when sex workers fear police surveillance and harassment.  Further, condoms can be used as evidence for charges of the promotion of prostitution.  These factors are compounded by the vast powers granted to the police under the ITPA in terms of raids, eviction and detainment (section 18), of which there is documented human rights abuses and corruption (Bose).
The majority of trafficking convictions have been towards consensual adult sex workers for soliciting.  Consequently, this legislation is not effective in battling trafficking.  The ITPA reinforces the deeply embedded stigma surrounding sex work, which further allows trafficking to flourish.  Moreover, criminalisation positions the state as an adversary for sex trade workers.  This is highly problematic in that the participation of sex workers in anti-trafficking initiatives, such as self regulatory boards, is essential (Bose; DMSC “ITPA United We Fight”).


Amendments to the ITPA were put forward by the Department of Women and Children’s Welfare in 2006, which focused on eradicating the exploitation of children and the extortion of sex trade workers.  Sex trade workers’ collectives and legal advocates argued that the amendments would not be effective in combating trafficking or upholding the human and labour rights of sex workers.  Due to activist mobilisation, these amendments were not passed.  However, the ITPA remains largely unchanged and continues to position the millions of women involved in the Indian sex trade in a precarious legal position as well as failing to effectively address trafficking (DMSC No One Will Evade The Net As Per the New Bill).
Models of legal reform: Legalisation 

In addition to criminalisation, legalisation and decriminalisation constitute the other legal frameworks pertaining to sex work.  Legalisation of sex work involves legalizing sex work under state law, thus positioning the state government as directly involved in regulating the sex industry.  The rationale behind legalisation purports that this model would increase the health, safety and general well being of sex workers by providing them with more reputable and safe places to work that are monitored by the state.  Moreover, it was conceived that legalisation would disrupt the connection between organised crime and the sex trade.  Legalisation would also produce state revenue through regulation and free up resources within the criminal justice system, which would allow funds to be spent addressing trafficking and other illegal aspects of the trade (Bindel and Kelly 12-13).  In contrast, critics of legalisation purport that the level of government involvement is too high and creates a legal context that fails to empower sex trade workers.
Victoria, Australia and the Netherlands

An example of this legal framework occurred in the state of Victoria, Australia, in which the government operates a licensing system for brothel owners.
  A planning permit is required for the brothel itself as well as a business license for brothel owners.  The licensing system is run by a Business Licensing Authority which regulates other economic industries.  The Licensing Authority has the legal power to conduct any inquiries or investigations of the business.  In evaluating the ability of brothels to get the planning license, the local authority evaluates where the brothel is situated and examines factors such as the existence of other brothels nearby, the population of the neighbourhood, parking access and other relevant criteria.  Certain areas, especially if zoned for residential use, are restricted for licensing to brothels.  The licensing system creates a heavy administrative burden which is often not tenable for local governments (Bindel and Kelly 13).
Simultaneously with the licensing system, soliciting on the street was made illegal and thus punishable under the law.  In the Netherlands, where sex work is similarly legalised, street-based sex work is also illegal.  Consequently, we do not have a true model of legalisation to examine.  In both Victoria and the Netherlands, it was observed that the number of street based sex workers increased.
  As street-based work remains illegal, an increased amount of workers are subject to police harassment and arrest.  In Victoria, street-based sex trade workers reported increased levels of violence as well as harassment from local residents.  As street-based workers are typically the most marginalised within the sex trade, the legalisation of brothels can potentially compound the oppression they experience (Bindel and Kelly 15, 18).  The Netherlands responded to this issue by creating ‘tolerance zones’ in which street-based workers are allowed to solicit in public places.  In Ultrecht, for example, the initiative is seen as successful as the zones are centrally located and are close to support services as well being spaces free of police harassment (West 116).  However, in their study of the legal responses to sex work in four different states, Bindel and Kelly suggest that there is limited research on the efficacy and limitations of tolerance zones, noting that they are often highly contested by neighbourhood and business associations (10).

Furthermore, the various costs and requirements associated with the Victorian system increased the amount of illegal or underground brothels.  A similar trend was observed in the Netherlands, where brothels were legalized and the involvement of organised crime in the sex trade increased, as more brothels opened that operated underground (Bindel and Kelly 12, 14).  The proliferation of underground brothels translates into increased levels of marginalisation, violence and increased risk of HIV/AIDS transmission for sex workers.  
Other criticisms of the legalisation model include that it puts a high level of power in the hands of brothel owners, who are often business entrepreneurs.  This can create a work environment that can impede collectivisation, which potentially means lower occupational health and safety standards, including a lack of protocol around HIV/AIDS prevention (Bindel and Kelly 13-14).  Collectives in the Netherlands such as the Red Thread, however, have had some successes in advocating for workplace safety standards in brothels operating within a legalised framework (West 112-13).

With the introduction of the legalisation of brothels in the Netherlands, anti-trafficking legislation was put in place that enacted stricter sentencing for traffickers and awarded more protection for victims of violence.  This included stricter immigration control on migrant sex trade workers.  Further, the 1997/9 law distinguishes between forced prostitution and consensual sex work, an important legal landmark for sex workers’ rights. The introduction of this law has also opened up debates on health and safety standards for sex work, as well as how sex work fits into labour law, including ILO conventions.  This legislation thus reflects and supports social change in the attitudes of both politicians and the public towards sex work.  Further, it suggests that the legalisation of indoor sex work can enable a political culture in which the implementation of a comprehensive approach to legal reform that addresses all aspects of sex work can be possible (West 112-14).
Legalisation in the ‘developing’ world

In suggesting changes to Indian laws surrounding sex work, it is important to examine the legislative contexts of other ‘developing’ nations, such as Brazil, Senegal and Colombia, all of which have achieved a level of legal reform.  These nations provide examples of legislative frameworks within states that have similar economic and demographic profiles as India.  Moreover, these states have continued to uphold a level of legalisation in regards to prostitution laws amidst the political context of a highly influential anti-trafficking agenda led by the U.S. that is tied to significant funding sources.
Brazil
In Brazil, prostitution is legal.  However, unlike in Victoria and the Netherlands, brothel owning remains illegal.  Pimping and procuring are also illegal offences under the law.  The Brazilian case is interesting as it embodies a legalisation model without any government regulation of sex work.  In 2002, due to lobbying from the sex trade workers’ advocacy organization Da Vida, sex work was included in the Brazilian Code of Occupations as a form of work acknowledged by the Ministry of Labour, which affords sex workers the freedom from exploitation under the law.  Further, it permits sex workers the opportunity to contribute to the official government pension fund which then allows them to receive benefits upon retirement (Chacham et. al n. pag; Rohter 2).
However, because prostitution is not fully legalised or decriminalised, the sale of sex is not considered a valid contract under Brazilian civil law.  Thus, although sex workers are technically granted some labour rights through the Ministry of Labour, enforcing these rights are difficult.  Specifically, it is difficult to regulate the relationship between pimps and sex trade workers and between brothel owners and sex trade workers.  In addition, although sex workers cannot be arrested for prostitution, they can be charged with vagrancy or obscene behavior, which particularly targets and marginalises street based sex trade workers (Chacham et. al n. pag.).

Nevertheless, the recognition of sex work as legitimate labour by the state is significant and attests to the government’s commitment in collaborating with sex trade workers’ collectives, particularly in addressing the HIV/AIDS epidemic.
  This was highlighted in 2005 when the government refused $40 million U.S. in funding for condoms from the U.S. Agency for International Development (USAID), as the funds came with a conditional requirement that the recipient must condemn prostitution.
  Consequently, although sex workers continue to experience marginalisation under Brazilian law, a political climate exists in which there is an established discourse on HIV/AIDS that can potentially expand beyond the realm of public health to a political/legal commitment to uphold sex workers’ human and labour rights.  Indeed, in 2003, a proposal for legal reform was advanced by an assembly delegate, which asserted that sex workers should be entitled all workers rights.  In 2008, this movement was backed by several prominent politicians who declared the necessity of decriminalising sex work.  Unfortunately, legal reform did not advance further as a conservative candidate, who vowed to continue supporting anti-trafficking raids, was elected in 2009 (Amar 535-36). 

In addition to ratifying international laws on anti-trafficking, Brazil has mounted an intense political and legal campaign to address this issue.  In 2003, domestic criminal law was reformed to include new articles which prohibited human trafficking.  However, feminist and sex trade workers’ advocates have asserted that the state and police forces have used these new laws to further criminalize adult women engaging in consensual sex work.  In addition, critics assert that the laws are not effective in prosecuting the traffickers themselves.  In 2003, local politicians in Rio de Janeiro launched an intense police campaign, conducted through sting operations, to rescue minors forced into sex work.  This campaign was evaluated poorly by human and labour rights activists as well as academics as violating the rule of law and human rights standards.  The campaign was critiqued as failing to prosecute traffickers, instead reinforcing police corruption and the immunity of organised criminal gangs (Amar 516, 519).  Consequently, although Brazil asserted support for sex workers’ rights in refusing the tied aid from the U.S. in 2005, the nation is still very much connected to the U.S. human security policy that conflates sex work with trafficking.  This undoubtedly shapes Brazilian sex workers’ lives and impedes their entitlement of human and labour rights. 
Senegal

Prostitution has been legal in sex workers aged 21 and over in Senegal since 1969.  Pimping, procuring, soliciting and brothel owning continue to remain illegal.  In contrast to Brazil, the government has a much more active role in regulating the sex industry through public health policies.  In 1970, the government instituted laws which made it mandatory for sex trade workers to register with the government health service.  In addition, sex workers’ sociodemographic information is kept by the police.  Sex workers must undergo mandatory testing at clinics located in urban centres which are managed by social workers, nurses and physicians.
  This preventative based approach has been successful in reducing HIV and STI rates within registered sex workers.  Overall, Senegal has a low HIV/AIDS rate compared to other African nations (Do Espirito Santo and Etheredge 138; Laurent et. al 1812).

Sex trade workers face intense stigma in Sengalese society.  Although the mandatory testing programme for registered sex trade workers is effective from a public health perspective, it is highly problematic in terms of an empowerment, human rights based model.  Mandatory testing positions Senegalese sex workers as vectors of disease, which further compounds the marginalisation they experience.  This, in turn, fosters the existence of impediments to occupational health and safety impediments, such as violence.  Moreover, the registration and mandatory testing process does not extend to unregistered sex trade workers, many of whom are underage and are reported to have lower rates of condom use.  Consequently, further legal reform should include lowering the age to which it is legal to engage in sex work.  Moreover, shifting to a non-compulsory testing program that is based in a peer empowerment model would assist in combating the stigma experienced by Senegalese sex workers (Do Espirito Santo and Etheredge 140; Laurent et. al 1812, 1816).
Senegalese sex workers continue to face police harassment and criminalisation despite legalisation.  Sex workers are often arrested on soliciting charges on public highways.  Brothel raids by police are not uncommon as brothel owning is illegal.  In addition, workers can be harassed and arrested if their health care record is outdated.  In their study of sex workers based in brothels in Dakar, Do Espirito Santo and Etheredge reported that most workers chose to register themselves with the state because of fear of being imprisoned for illegal prostitution. Workers also attested to high levels of violence and harassment from members of organised criminal gangs as well as from customers.  Although pimping is not a large phenomenon in the Senegalese sex trade, sex workers may experience exploitation from the older women who provide their food, lodging and work environment (Do Espirito Santo and Etheredge 140-141).

Colombia

In Colombia, prostitution is legal in brothels.  Brothel owning is also legalised.  Similar to Victoria, Australia and the Netherlands, street-based sex work remains illegal.  In order for a brothel to be legal, it must be registered with the government.  All sex trade workers who work in the brothel must also be registered with its owners, whose records can be accessed by the government.  Brothel workers are also required to attend regular medical examinations.  Legal brothels are mainly located inside tolerance zones, similar to that which exists in the Netherlands (Mejia et. al 92, 97).

A study conducted in 2006 reported a low prevalence of HIV (0.7%) among registered female sex workers in Bogota.
  Yet, there are higher rates of STIs and risky sexual behaviours reported among street-based sex workers, suggesting that public health initiatives are not reaching sex workers who continue to be subjected to criminalisation.  Moreover, Colombian street-based sex workers are reported to have the lowest rates of education among the country’s sex trade workers, indicating that class based stratification is relevant in terms of which sex workers are registered and subsequently afforded some level of state protection.  Accordingly, public health and harm reduction initiatives need to be targeted specifically at this demographic of sex trade workers (Bautista et. al. 209; Mejia et. al 97).  

Unfortunately, there is a dearth of scholarly literature on the level of workers rights within Colombian brothels.  Although illegal brothels exist outside of the red light districts, there is also a lack of academic research which discusses the relationship between legalised brothels, underground brothels and organised crime.  This is a highly relevant topic for the Colombian context, as the nation experiences a high level of internal political conflict, violence and organised crime.  Nevertheless, drawing from the cases of Victoria and the Netherlands, it could be suggested that this legalisation framework does not effectively address the links between organised crime and the sex trade.  As we have seen in these contexts, the presence of organised crime in brothel-based sex work can result in low occupational health and safety standards.

Like Brazil and India, Colombia has been internationally identified as being a trafficking ‘hot spot’ as well as a site for sex tourism.  Colombia has ratified several international statues and protocols in regards to anti-trafficking.  Domestically, the state prohibits all trafficking through its anti-trafficking statue, Law 985 of the Penal Code.  Colombia recently strengthened its anti-trafficking statutes to increase sentences for convicted trafficking offenders.  The government also improved the level of efficiency for prosecution through instituting a centralized system for processing trafficking cases.  Moreover, the state has also put more funds into victims’ services (U.S. Department of State).  Critics, however, argue that it is problematic that it is legal for a fourteen year old minor to be involved in sex work, as this violates the Convention on the Rights of the Child endorsed by Colombia in 1999.  The Colombian Penal Code, however, does outline stricter sentences for offences involving sex with a minor that occur under coercion or if the offender is in a position of authority or trust (Farley 39).
In all three nations, the legalisation of prostitution facilitates HIV/AIDS prevention programmes and translates into reduced risk of transmission.  However, in Senegal and Colombia, this occurs through mandatory testing programmes, which reinforces the stigma experienced by sex trade workers.  Further, the lack of a comprehensive approach to legalisation or decriminalisation, in that brothel owning in Brazil and Senegal and street based sex work in Colombia remain illegal, entrenches the marginalisation of sex trade workers in these states.  In addition, other significant impediments to sex workers’ occupational health and safety beyond HIV/AIDS, such as violence, harassment and exploitation, continue to be largely unaddressed through these legislative frameworks.  Although these cases are useful for the Indian context, it is apparent that further legal reform is needed in order to achieve full human and labour rights for sex trade workers.  
However, it is also important to acknowledge the dearth of sources on the legal reform of sex work in the ‘developing’ world.
  This paints an inaccurate depiction of legal reform as limited within states which have lower socioeconomic status.  In reality, a partial level of legalisation, in which prostitution is legal but brothel owning is not, also exists in Bolivia and Singapore, among other ‘developing’ nations.  Moreover, in Costa Rica and Venezuela, both prostitution and brothel owning are legal.  Unfortunately, I could not locate any sources on the legislative frameworks of these nations.  Clearly, this is an area of academic research that is highly significant and should be prioritized.  
Decriminalisation

Decriminalisation involves removing all laws that criminalise commercial sex work.  This positions the state as uninvolved in the economic profits of sex work as well as distancing itself from debates around its morality.  In this model, the state commits to creating a legal framework which promotes occupational health and safety for sex trade workers.  Some argue that the decriminalisation model must include legislation around anti-trafficking which distinguishes consensual sex work from that which occurs under coercion or force.  Moreover, others have suggested that additional state controls surrounding the role of organised crime, the drug trade and protection for public services be entrenched within a decriminalised legal framework (New Zealand Justice and Electoral Committee 3). 
New South Wales, Australia

Prior to the legal reform that occurred in New Zealand, the state of New South Wales, Australia, also decriminalised its laws surrounding sex work.  In 1995, the state government amended The Disorderly Houses Act of 1943 which allowed “well-run” brothels to operate without fear of judicial recourse. Simultaneously, anti-trafficking legislation was created.  Legislation was also enacted which makes it illegal to advertise for prostitution or solicit in certain public places.   Besides defining a brothel as “premises habitually used for the purposes of prostitution,” the legislation does not create any controls on who can operate a brothel.  Local authorities are given the power to shut down brothels as well as the power to decide where brothels can be established as part of larger community planning processes.  In adopting the law, inconsistency exists in how local councils have approached brothels.  Some have instituted guidelines for the development of the sex industry within their districts and others have not.  Many brothels exist without the permission of the local government (New Zealand Justice and Electoral Committee, 5-6).  This highlights the importance of nationwide legal reform, in order to promote consistency and the development of best practices. 

The legislation enacted in New South Wales contains some specific requirements for the operation of brothels.  Although not required to be licensed, brothels are required to be registered as businesses.  Further, brothel operators are required to ensure that their workers are STI free and that condoms are used in penetrative sex (West 111).  This is significantly different than the compulsory testing programmes in Senegal and Colombia, in that legal recourse in regards to not practicing safe sex rests on the brothel owner and not the sex trade worker.  This legal approach to public health concerns thus does not reinforce the stigma experienced by sex trade workers. 

Critics of decriminalisation in New South Wales argue that it enables the sex trade to flourish, as it creates an environment in which profit can be made from sex work without legal recourse.  Opponents of the legal reform asserted that there was a 400 percent growth in the sex industry.  However, an investigation by Australian officials for the New Zealand Justice and Electoral Committee in 2002 did not find any evidence to support this claim.  Growth may appear to have occurred, but in reality it is because the industry has, in fact, only become more public (New Zealand Justice and Electoral Committee 5).
The ‘Swedish Model’


The Swedish model provides a different interpretation of the decriminalisation framework.  In the 1970s, decriminalisation was implemented with controls enacted surrounding the exploitation of minors.  This legal reform reduced the size of the Swedish sex trade significantly within a decade.  In 1999, a legal shift occurred which criminalised the clients of sex trade workers through fines and short term imprisonment.  The rationale behind this legislation is a perspective on sex work that frames prostitution as inherently violent towards women and as an impediment to gender equality.  The laws pertain to clients of sex workers in all work environments including the street, brothels and massage parlors.  After the law came into effect, the number of street-based workers decreased significantly.  However, closer investigation suggests that the industry has simply been driven underground, which increases the marginalisation, stigma and violence that sex workers experience.  Further, it impedes HIV/AIDS prevention as criminalizing clients makes it more difficult for workers to assess clients, increasing the chances they will end up with violent clients or clients who refuse to use condoms (Bindel and Kelly 24; Ostergren 48-51; New Zealand Justice and Electoral Committee 6-7).  

Under the Swedish model, the client base decreases, creating more competition between sex workers.  This causes economic marginalisation for sex workers as the price of sex acts are lowered, which is especially dangerous in populations of sex workers who are also drug users.  In addition, Swedish sex workers’ face increased rates of child apprehension after the implementation of the new laws.  This suggests implicit punishment for workers engaging in the sex trade, despite the stated goal of only criminalising the client.  In terms of trafficking, police report that prosecution of traffickers is difficult because clients are afraid to testify for fear of their own criminal prosecution (Ostergren 50-52).
New Zealand: The Prostitution Reform Act, 2003


In contrast, legal reform in New Zealand represents a more comprehensive approach to decriminalisation.  In 2003, the Prostitution Reform Act replaced all existing legislation pertaining to sex work.  The Act created a Prostitution Law Review Act Committee, which is responsible for conducting surveys of the national sex industry, reviewing the law and suggesting amendments through state issued reports to the Ministry of Justice.  Notably, the Committee is constituted in law to have representation from sex workers’ collectives (Jordan, 3; New Zealand Parliamentary Government Office, Clause 42-43).

Like India, New Zealand was a British colony which viewed sex workers as common property under colonial law.  Moreover, like India, the Contagious Diseases Act of 1869 represents the first major legal intervention by the state into the lives of sex trade workers.  This view continued post independence under the Massage Parlours Act of 1978, wherein a licensing system was instituted for the massage parlour industry that required indoor sex workers to be registered with the police.  Also analagous to India, third party acts such as soliciting, operating a brothel and living off the earnings of prostitution were illegal under the criminal code.  Condoms could be used as evidence for prostitution convictions which would ban workers from indoor venues, displacing them to work in less safe work sites, such as the street (Jordan 15, 20, 24-5, 28; New Zealand Justice and Electoral Committee 1). 
The main goals of the Prostitution Reform Act are to protect the human rights and occupational health and safety of sex workers, to promote public health and to prevent the exploitation of sex trade workers and the involvement of children in the sex trade.  In summary, the Act shifts voluntary adult prostitution from criminal to civil law on both national and local levels.  Moreover, it decriminalizes all third party acts relating to sex work such as soliciting, living off the proceeds of prostitution and brothel-keeping (New Zealand Parliamentary Government Office, clause 3).  
Addressing trafficking 


Most sex workers in New Zealand work in massage parlours, escort agencies or on the street.  Pimping is not a wide phenomenon in New Zealand; however, there is concern over trafficking, particularly for women from Thailand and the Philippines.  The Reform Act distinguishes between voluntary and involuntary forms of sex work by making it an offense to compel someone to provide a commercial sex act or the earnings of a sex act.  Moreover, although sex work is negotiated through contracts in civil law, these contracts do not constitute consent and sex workers can refuse to provide service at any time (Jordan 48-49; New Zealand Parliamentary Government Office, clause 16, 17). 
The institution of legal reform has helped improve the lives of migrant women working in the sex industry through their increased involvement in the New Zealand Prostitutes Collective (NZPC).  State efforts to address the plight of migrant sex trade workers include the institution of immigrant specific support services and an increase in state granted work visas.  Immigration for sex work, however, remains illegal (New Zealand Parliamentary Government Office, Clause 19; Jordan 48-49).  This approach to anti-trafficking is significant in that it includes involvement from both sex workers’ collectives and the state.  Further, it suggests that anti-trafficking strategies must extend beyond legislation to include changes to immigration policy, thus beginning to address the root causes of trafficking.
The Prostitution Reform Act makes it illegal to have sex with a minor (legally defined as a person younger than 18 years of age) for commercial purposes as well as to profit from commercial sex acts provided by minors (New Zealand Parliamentary Government Office, clauses 20-22).  It is not illegal, however, to be a minor practicing sex work.
  The client undertakes absolute liability to ensure that the sex trade worker is of legal age.  Further, the Act imposes stricter sentences for offences related to commercial sex work with minors (New Zealand Parliamentary Government Office, clause 23).  Other state responses to child exploitation include penalties for citizens engaged in sex with children overseas as well as adopting optional UN Conventions that relate to the exploitation of children (Jordan 70-72).    
Human and labour rights under the Reform Act
The preexisting Massage Parlours Act of 1978 required sex workers to register their identities with the police.  Currently, there are still concerns over privacy rights for sex trade workers that have not been addressed through amendments in the Reform Act.  Although not state wide, there is a practice in which certain police forces act as a reference for sex trade workers advertising in the newspapers to ensure that the sex worker is of legal age.  Many of these records rely on information collected under the Massage Parlours Act and there are concerns that the police are using the records for other purposes (Jordan 50; New Zealand Justice and Electoral Committee 18).  Subsequently, these issues need to be addressed so that the privacy rights of all sex workers in New Zealand are upheld as part of a larger national commitment to human rights.  


Before the 2003 Act, indoor sex workers complained of being subject to taxes and fines by brothel owners as well as experiencing other labour violations such as lack of overtime pay.  The new legislation is seen as successful in terms of decreasing exploitation in the industry, especially for brothel-based sex workers.  Provisions in clause 36 prohibit any person who has any previous convictions relating to assault, sex crimes, organised crime and narcotics as being illegible to become a licensed holder of a brothel operator certificate.  Prostitution related offences are excluded from the disqualification criteria, facilitating the role of older sex workers to continue in the industry if they choose to do so (Jordan 59-60, 76; New Zealand Justice and Electoral Committee, 10, 12-13, 29).

Moreover, sex work is now recognized as a legitimate form of labour by the New Zealand Ministry of Work and Income and there are references to national occupational health and safety standards within the Act.  As the Act is under civil law, clause 5 aims to guarantee that contracts made between workers and clients are enforceable and subject to the same regulations as any other field of business.  Sex workers can now utilize the Labour Inspectorate and Mediation Service for job related grievances (Jordan 59-60, 76; New Zealand Justice and Electoral Committee, 10, 12-13). 

For street-based sex workers, they can now solicit in safer areas; however, there is still concern that street-based and migrant workers may experience marginalisation, violence and isolation (Jordan 59-60, 76).  What needs to complement legal reform, thus, is an increase in state funded support services for sex trade workers, especially for migrant and street based sex trade workers. 
The Reform Act has been successful in removing some barriers that impeded workers from exiting the sex trade.  It is now easier for sex workers to find other jobs if they choose to exit because they are less likely to have a criminal record.  In addition, under clause 18 of the Reform Act, sex workers who have exited the trade are still entitled to social security and workers’ compensation (Jordan 50; New Zealand Parliamentary Government Office).


The decriminalisation of sex work has provided improvements in occupational health for sex workers.  Under criminalisation, sex workers were reluctant to disclose their identities as sex workers to health care practitioners.  Although stigma still exists, decriminalisation has allowed workers to disclose their identities without fear of legal recourse.  Further, condoms and other harm reduction tools can no longer be used as evidence by the police.  Under the 2003 Act, brothel owners are required to promote safe sex practices and can be penalized if they do not comply, with the Ministry of Health in charge of inspection and enforcement.
  Inspectors may enter a brothel at any time; however, they cannot enter a home without a court issued warrant (clauses 24-27).  Under clause 9, sex workers and clients are obligated to adopt safe sex practices.  Further, the Judicial Committee recognized that sex workers face many other workplace health issues beyond STIs, including stress and addictions (Jordan 65; New Zealand Justice and Electoral Committee 11-12).
Although there is a large responsibility placed on local governments in terms of the zoning and licensing for brothels, the national government provides a centralised framework and acts as a support to local administrative bodies.  Local governments have the power to regulate the sex industry within their geopolitical contexts.  Examples of local regulatory powers include signage and brothel location (clauses 12 and 14, respectively).  It is notable that local regulatory powers do not extend to street-based workers.  The task for sex workers’ collectives and advocates is to ensure that the goals of the act are not overridden by local concerns, with the central government positioned as regulatory body (Jordan 74-75; New Zealand Parliamentary Government Office).
Future directions for legal reform in India


Decriminalisation in New Zealand is a useful model for legal reform in India as it is rooted in an empowerment framework which guarantees the human rights of sex trade workers while concurrently addressing trafficking through a victims’ rights based model.  Jordan argues that the shifts in perspectives on sex work throughout New Zealand’s history are not due to changes in the growth or size of the sex industry but can instead be attributed to social context.  Leading up to the legal reform of 2003, there was a social and political discourse that viewed the current laws as ineffective and contradictory as they marginalized sex workers, reinforced stigma and impeded public health initiatives.  Support for the Reform Act came from a diverse group of politicians and organizations,
 with a prominent voice for reform from the NZPC (Jordan, 15, 20, 26-27).  This demonstrates the efficacy of sex workers’ collectives, particularly those working in the domain of public health, in campaigning for legal reforms because of their established contacts and working relationships with different levels of government (West 114). 


A significant difference between the New Zealand and Indian contexts is their socioeconomic and demographic contexts.  As a poorer nation with a large population, India another has a significantly larger sex trade than New Zealand.
  Further, as a wealthier nation, New Zealand is able to assert a discourse on sex work that distinguishes it from trafficking without the fear of reprisal or cuts to NGO funding.  India is more bound to an anti-trafficking agenda led by the U.S. that denies an understanding of sex work as legitimate labour.  This perspective is highly influential in terms of NGO funding and thus is very significant in shaping the political discourse on sex work within the Indian government.
  
Increasing the efficacy of Indian anti-trafficking initiatives 

 As trafficking is a highly politicized issue in India, it may be necessary to define prostitution and trafficking in two separate pieces of legislation, which demonstrates that a commitment to anti-trafficking is not mutually exclusive with a commitment to uphold sex trade workers’ human rights.  An amended ITPA would thus recognize sex work as labour and refer to a separate bill dealing with its decriminalisation.  The amended ITPA could redefine sex trafficking as an illegal offence that occurs under coercion or force.  In addition, the amended ITPA should reference other forms of trafficking within the labour market as illegal offences.  Concurrently, the clauses in the ITPA around the penalties for trafficking should be strengthened.  Suggestions for reforms based on the New Zealand model include adopting amendments which address children as a separate category under the law and position the client as entirely responsible for ensuring that the sex trade worker is not a minor.  
The scope of police powers would need to be amended in the ITPA to empower self regulatory boards to have a more prominent role in anti-trafficking.  The police should be granted the right of entry into a brothel only with a court issued warrant that states there is reasonable ground in which to believe that sex work through coercion or the involvement of minors is occurring.  Both pieces of legislation, the reformed ITPA and the proposed decriminalisation bill, would need to reference the self regulatory boards and outline the scope of power and role of the boards and the police.  

In terms of the prosecution of traffickers, clauses should be added to the ITPA to ensure that human rights are not violated in the process of gathering evidence for trials.  In addition, legal advocates who support decriminalisation assert that amendments to the ITPA should also include clauses that guarantee that trafficked victims have the right to legal aid and a translator (Thorat and Tandon).  Finally, laws and policy surrounding the rehabilitation of victims of trafficking and minors involved in the sex trade must be fundamentally altered to embody a victims’ rights approach in which self determination is prioritized.

Decriminalising prostitution as a means to uphold the human and labour rights of sex workers
A separate reform bill that addresses the decriminalisation of prostitution would need to be introduced.  This legislation would shift all third party and other clauses relating to sex work from the ITPA as part of criminal law into the realm of civil law.  This would involve creating clauses that outline the validity of contracts made between sex trade workers and clients.  Sex workers would be afforded all the rights of workers under both central and state labour laws, which legally entrenches sex work as a legitimate form of labour.
Shifting laws pertaining to sex work to civil law would mean a substantial decrease in the scope of power awarded to the police, which is highly significant for Indian sex trade workers, who report a high level of police harassment and detention (Thorat and Tandon).  Clauses could be created in the decriminalisation bill that would allow the police the power to enter a brothel only with a court issued warrant on the grounds that a brothel was existing without proper licensing.  Moreover, there would be a clause outlining the powers of inspectors, and not the police, to enter a home, which could only occur with a court issued warrant based on reasonable grounds that a business of prostitution is occurring in a residential space.

As in New Zealand, regulation of indoor work environments should be shifted towards the Ministry of Health, whose focus would be to ensure that occupational health and safety standards are upheld.  Brothel owners, sex trade workers and clients should be legally required to promote safe sex practices.  This will support the HIV/AIDS prevention programs already led by sex workers’ collectives, ensure higher standards relating to other aspects of occupational health and safety for sex workers and promote improvements in public health.  These prevention programs should continue to be noncompulsory and rooted in a peer empowerment model in order to not further reify the stigma surrounding sex work.
In addition, the definition of a brothel would need to be amended in the ITPA and newly defined in the decriminalisation bill.  Currently, the definition of a brothel in the ITPA is very ambiguous and could be interpreted to include a single commercial sex act performed by one sex trade worker in her own home.  New Zealand’s Prostitution Reform Act of 2003 defines a brothel as “any premises kept or habitually used for the purposes of prostitution but does not include premises at which accommodation is normally provided on a commercial basis if the prostitution occurs under an arrangement initiated elsewhere” (New Zealand Parliamentary Government Office clause 4).  This definition clearly distinguishes brothels from places of residence, thus protecting sex workers’ homes from inspection by the Ministry of Health without a warrant.  It is an appropriate model for which India could amend the definition of a brothel under the law.
In order to address concerns surrounding the exploitation of sex trade workers in brothels, a clause could be created similar to clause 36 in the New Zealand legislation which disqualifies individuals with certain criminal records from being a brothel owner.  Like in New Zealand, those with past convictions relating to prostitution should not be disqualified in order to support the economic empowerment of older sex trade workers who wish to remain in the trade. 

Moreover, the New Zealand bill also defines a “small owner operated brothel” as a brothel as a business in which no more than four sex workers work and where each of these sex workers possess control of their individual earnings.  A sex worker who works at a small owner-operated brothel is not viewed as an operator under the law, as small owner operated brothels are legally defined as not having an operator (New Zealand Parliamentary Government Office clauses 4, 5).  A similar clause should be created within an Indian decriminalisation bill which would support the self determination and empowerment of sex trade workers to work autonomously if they so choose.
In terms of government regulation regarding the regulation of brothels, brothel owners would need to apply for certificates via the registrar.  In New Zealand, certificates are valid for only one year and subsequently need to be renewed (New Zealand Parliamentary Government Office clauses 34-35).  With a much larger sex trade, a system would need to be implemented that is feasible within the Indian context.  Further, local governments would have the power under the proposed decriminalisation bill to regulate the sex industry within their localities, such as regulating signage and brothel location.  Local regulatory powers should not extend to street based workers as this will compound the marginalisation they already experience.  

Conclusion
As a nation with a drastically larger population, the New Zealand model of legal reform needs to be adapted in ways that take into account the large population and sex trade of India.  For example, an issue which needs to be addressed in New Zealand that would be highly relevant in India is the administrative burden that the certification process for brothels places on state and local administrative bodies, as well as the struggle to balance local interests with the legal rights of brothel owners.  As the case of New Zealand is new, it is too soon for lessons to be drawn.  However, in India this may require in increase in funding to local zoning and planning bodies as well as to the national government to act as a regulatory body.  This would be an initial economic investment, but one which should be considered in conjunction with the long term savings that will occur within the criminal justice system because of decriminalisation.
The process for legal reform in India, like in New Zealand, should occur through a committee level.  In the New Zealand Prostitution Law Review Committee, members are appointed to a five year term via nomination to the Minister of Justice.  Representatives from sex trade workers’ collectives comprise approximately one quarter of the committee.  This demonstrates the state’s understanding that sex trade workers are the best experts in their own lives.  Moreover, it builds and supports positive relationships between sex trade workers’ collectives and the state that are based on shared goals of human rights and empowerment. 
Indian commitment to legal reform must extend beyond the realm of the law to include an increase in funds for support services for sex trade workers, as well as shifts in immigration policy.  This is necessary to provide support to those most marginalised within the industry: street-based and migrant sex trade workers.  Again, this will require an increase in the level of collaboration between sex trade workers’ collectives and the government.  Indeed, if the law is reformed so that consensual sex work is recognized as legitimate labour, then the state is no longer an adversary but an ally for sex workers who are already committed and involved in the long standing struggle to combat injustice and exploitation within their field of work. 
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� This movement is significant in that it constitutes part of the historical origins of the conflation of sex work with trafficking in Western discourse.


� This legal context was the outcome of a campaign by feminist lawyers to fully decriminalise sex work in Victoria.  The resulting legal scheme was an amended version created by the government which extends only to brothels (West 111).


�The increase of street based sex work in the context of brothel legalisation can be attributed to how the regulations on brothels affects sex workers, as many do not wish to be registered as sex trade workers due to stigma.  Moreover, many street-based sex trade workers in these nations are often drug users who may not be able to work within the heavily regulated environment of the brothel (Bindel and Kelly 14, 28).


� Brazil’s public health policy in addressing the epidemic is touted as one of the most successful and progressive in the world.  In 2001, approximately 74% of sex trade workers reported using condoms regularly with clients.  In 2005, the rate of HIV among female sex trade workers was only 6% (Okie 1979). 


� In reference to the refusal of the funds, an associate with the Brazilian government was quoted as saying, “prostitutes are very major partners in this program. They work along with us…we could never say that we are against prostitution, because it is not illegal in Brazil. It’s a tolerated, regulated profession” (Okie 1980).


� The mandatory testing program stipulates required testing for STIs every two months, in addition to a monthly visit in which sex workers may have an additional test if they so request.  Blood samples are taken every six months for syphilis and annually for HIV status.  The centers also provide condoms and informal counseling (Do Espirito Santo and Etheredge 138; Laurent et. al 1812).


� In 2000, the reported consistent rate of condom use in this demographic was 67% (Míguez-Burbano et. al. 110).


� The few sources that do exist are mainly on HIV/AIDS, which reflects the politics of the funding of academic research pertaining to sex work in the 'developing' world, which is often oriented only towards a public health perspective.  Reasons for the lack of sources pertaining to legal reform may include that governments in the ‘developing’ world may not have the infrastructure or funds with which to produce reports reviewing the efficacy and processes of their legal reforms that can be used as sources by academic researchers.  Within the sociopolitical realm, the discourse which purports a view of third world sex trade workers as victims continues to be prevalent in Western academia.  This is connected to the U.S. led anti-trafficking agenda, in that research discussing examples of legal reform in ‘developing’ countries constitutes a challenge to the hegemony of this perspective and are therefore less likely to be funded.  





� In response to concerns regarding the prostitution of children in New Zealand, several studies have been undertaken by both state and non-state parties to ascertain information on the involvement of minors in the sex trade. These revealed that most minors involved in prostitution were not coerced or trafficked but instead became involved in the trade for survival purposes, due to unsafe or abusive homes, addictions and/or poverty (Jordan 70-72).  





� It is notable that powers of inspection are shifted away from the police and to the Ministry of Health.  The police have the power to enter spaces only with a court issued warrant which is based on the grounds of belief that minors are involved in sex work and that sex work is occurring in an indoor space that is not licensed (New Zealand Parliamentary Government Office clause 30).


� Nevertheless, the bill passed in the New Zealand Parliament only by a narrow margin due to sizable conservative and religious political factions which formed the opposition.  Since its institution, there have been several efforts to repeal the act by conservative and anti-prostitution groups which have failed (New Zealand Justice and Electoral Committee, 7-8).


� It is very difficult to provide an accurate estimate of both nations’ sex trade worker populations.  An estimate of the New Zealand sex trade puts the figure at around 8 000, while India’s is estimated at over two million.  Both numbers are considered to be underestimates because of the role of stigma that prevents sex workers from disclosing their occupations (Jordan 11; Eberstadt 28).


� There is some acknowledgment of the entitlement of human and labour rights for sex trade workers.  One such expression came from Renuka Chowdhury, the former Minister of Women and Child Development, who expressed the importance of occupational health and safety standards for sex trade workers (DMSC Why the Sex Workers of India Marched to Parliament Demanding Repeal of the ITPA 5). 








